
Civic Centre, Home Gardens, Dartford, Kent, DA1 1DR
Tel: 01322 343434 Fax: 01322 343422 Web:www.dartford.gov.uk

CABINET ADVISORY PANEL B 
Monday 10 June 2019

CABINET
Thursday 13 June 2019

AGENDA

7. Land at Stone Lodge - Appropriation for Planning Purposes 
(Pages 1 - 12)
Summary:

To seek authority to: 

(a) an ‘in principle’ decision to appropriate the land at Stone Lodge for 
planning purposes;

(b) advertise in a local newspaper, the Council’s intention to 
appropriate ‘open space land’ to another purpose; and

(c) subject to the consideration of any representations received 
following the advertisement, to formalise the appropriation of the 
land.

Recommendations:

1. That, for the reasons outlined in the body of the report, Cabinet 
agrees in principle that it is no longer necessary to hold the land at 
Stone Lodge (edged red on the plan at Appendix A to the report) 
for the purposes for which it is currently held (i.e. recreational 
purposes) and that it is therefore minded to exercise the Council’s 
statutory powers pursuant to sections 122(1) and (2A) of the Local 
Government Act 1972 to appropriate the land at Stone Lodge for 
planning purposes (within the meaning of section 246(1) of the 
Town and Country Planning Act 1990); and 

2. That the Managing Director be granted delegated authority to 
advertise the Council’s intention to appropriate ‘open space land’ 
at Stone Lodge to another purpose and that in the event of no 
objections being received, the Managing Director, in consultation 
with the Head of Legal Services, be authorised to take all 
necessary action to formalise the appropriation of the land at 
Stone Lodge for planning purposes.
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LAND AT STONE LODGE – APPROPRIATION FOR PLANNING 
PURPOSES

Ward: Stone

Key Decision

The appropriation for planning purposes of the land at Stone Lodge is of such 
significance to the locality that the Managing Director is of the opinion that it 
should be treated as a key decision.

1. Summary

1.1 To seek authority to: 

(a) an ‘in principle’ decision to appropriate the land at Stone Lodge for planning 
purposes;

(b) advertise in a local newspaper, the Council’s intention to appropriate ‘open 
space land’ to another purpose; and

(c) subject to the consideration of any representations received following the 
advertisement, to formalise the appropriation of the land.

2. RECOMMENDATIONS

2.1 That, for the reasons outlined in the body of the report, Cabinet agrees in principle 
that it is no longer necessary to hold the land at Stone Lodge (edged red on the plan 
at Appendix A to the report) for the purposes for which it is currently held (i.e. 
recreational purposes) and that it is therefore minded to exercise the Council’s 
statutory powers pursuant to sections 122(1) and (2A) of the Local Government Act 
1972 to appropriate the land at Stone Lodge for planning purposes (within the 
meaning of section 246(1) of the Town and Country Planning Act 1990).

2.2 That the Managing Director be granted delegated authority to advertise the Council’s 
intention to appropriate ‘open space land’ at Stone Lodge to another purpose and 
that in the event of no objections being received, the Managing Director, in 
consultation with the Head of Legal Services, be authorised to take all necessary 
action to formalise the appropriation of the land at Stone Lodge for planning 
purposes.

3. Background and Discussion

3.1 Development Brief for Stone Lodge
The Stone Lodge Development Brief was agreed by the Council in 23July 2015 
[Min.No.18].  It aims to provide a flexible framework for guiding development on 
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the site in the context of local plan policies.  It was prepared to assist in the 
assessment of submitted development proposals.

3.2 On 22 October 2015 [Min. No.58], Cabinet agreed to declare the land at Stone
Lodge surplus to requirements.

3.3 On 8 December 2016 [Min. No. 81], Cabinet agreed to dispose of no less than 
15 acres of land at Stone Lodge to the Secretary of State for the Department of 
Communities and Local Government (SoS), for a new 8-form entry secondary 
school. The land take was subsequently reduced to 7.7 acres (which includes a 
playing field) [Cabinet 2/11/2017:Min.No.60]. 

 
3.4 On 15 March 2018, planning permission [17/02105/FUL] was granted by the 

Development Control Board for the provision of a sports facility (rugby club) 
including a two storey clubhouses, two rugby pitches with 18m high floodlights, 
car parking, security fence, 6m high catch net, relocated substation and 
associated landscaping. 

3.5 On 24 May 2019, outline planning permission [18/01074/OUT] was granted by 
the Development Control Board for the erection of an 8 form entry secondary 
school, up to 140 residential dwellings in total across 2 sites and provision of 
19ha of public open space (all matters reserved except access).

3.6 The 32-hectare site at Stone Lodge (edged red on the plan at Appendix A) was 
acquired by the Council from the Secretary of State for Social Services 
pursuant to a conveyance dated 25 March 1972.  Clause 2 of the conveyance 
included the following covenants by the Council, intended to benefit adjoining 
land, which was then being retained by the Secretary of State:

a. not without the prior consent of the Vendor such consent not to be 
unreasonably withheld to use the land hereby conveyed other than for the 
purposes for which the local authority have power to acquire lay out and 
provide suitable buildings and use of land contained in the Physical 
Training and Recreations Act 1937;

b. not to erect any building or structure of any kind on the land hereby 
conveyed without the prior consent in writing of the Vendor such consent 
not to be unreasonably withheld;

c. to erect and forever after to maintain a 6 feet chain link fence on all 
boundaries separating the property hereby conveyed from the said Stone 
House Hospital Farmhouse Farm Bungalow and two staff houses which are 
retained by the Vendor with a 3 feet opening in such fence to allow access 
to the said Stone House Hospital Farmhouse through the farmyard from 
London Road Stone.

By a deed dated 16 March 1993, made between the Secretary of State for 
Health and the Council, the covenants shown as a. and b. above were 
expressed to be released.  However, at the time of the purported release, the 
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Secretary of State no longer owned the adjoining land, which benefits from the 
covenants.   

The land in question is now owned by a wide number of individual homeowners 
to whom, insofar as they remain enforceable, the restrictive covenants might 
apply.

The law makes provision for such a circumstance where attempts to negotiate 
with all the landowners with the benefit of the restrictive covenants would not be 
feasible, since there is no way of knowing who all those landowners are. 
Accordingly, the Council intends to seek to rely on section 203 Housing and 
Planning Act 2016, which provides that if a local authority appropriates1 land 
for planning purposes, this will override any restrictive covenants that affect 
the land. 

Plainly, any party wishing to claim against a covenant would need to show that 
their land benefits from the covenants and that the value of their land has been 
diminished.  Any dispute arising from an application under section 204 Housing 
and Planning Act 2016 can be referred to the Upper Tribunal.

A number of conditions/limitations are placed on the exercise of the section 203 
power, which include inter alia, that planning permission must have been 
obtained for the building or maintenance work/use of the land.

3.7 As no previous appropriation has taken place, the land at Stone Lodge 
continues to be held by the Council for recreational purposes under Section 
19 of the Local Government (Miscellaneous Purposes) Act 1976 (formerly 
section 4 of the Physical Training and Recreations Act 1937).

As the land at Stone Lodge is held for recreational purposes, in order to 
facilitate and implement the development proposals, the Council will need to 
rely on the statutory power to override third party rights (section 203 of the 
Housing and Planning Act 2016).  

A general power to appropriate land is conferred on the Council under section 
122(1) of the Local Government Act 1972, if the land is no longer required for 
the purpose for which it is currently held (i.e. recreational purposes).  There is 
no statutory requirement to advertise or consult on a proposal or decision to 
appropriate land for planning purposes under the general power contained in 
section 122.

When contemplating appropriation of land under section 122, the Council must 
give specific consideration to the question of whether the land is ‘no longer 
required’ for its current purposes.  Case law on section 122 establishes that 
the question of whether land is ‘no longer required’ is a question for the local 
authority rather than a court to determine, subject to Wednesbury principles of 
reasonableness or rationality.  The test is concerned with the relative needs for 

1 Appropriation is the statutory procedure to change the purpose for which land is held from one statutory purpose to another 
provided that the land is no longer required for the purpose for which it was held immediately before the appropriation
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which land has been or might be put.  It does not require that the land should 
be unused or ‘surplus to requirements’ before section 122 can be relied on2.

3.8 The site currently consists of semi-natural grassland/heathland.  It is used as 
an informal green space by surrounding residents for general amenity use, in 
particular dog walking.  

3.9 The proposed development will retain the majority of the site as open space 
(19ha) through the creation of a multi-functioning green space, increasing its 
value for both the local community and wildlife and improving its accessibility.  It 
will be retained in its natural state as far as possible and habitats for bats and 
reptiles will be enhanced.  The diverted public right of way will be supplemented 
by new well-connected routes for pedestrians and cyclists, including facilitating 
a future link to Stone Crossing Station, enhancing existing networks.  Seating, 
signage/interpretation boards will be provided to enhance the usability of the 
space.

3.10 Part of the site is proposed to be used as a rugby club, a sport which is not 
currently provided for in the Borough.  The increasing population in the area 
and the demand from local sports clubs for premises to enable them to grow 
gives rise to a demand, which this proposal seeks to address.  The club will 
result in a more intensive recreational use of the land and wider community 
involvement.  

3.11 An eight-form secondary school with associated outdoor sports provision is to 
be provided on 3.2 ha of the site.  This need arises from the increasing 
population and a lack of suitable alternative sites to provide the facility.  With a 
significant amount of new housing development in the surrounding area, the 
site is well located to address the demand. The new secondary school will 
provide an important community and educational facility.

3.12 A small portion of the land, 3 ha in total, is to be provided for residential use. It 
will deliver 130 -140 homes, contributing to the Borough’s housing needs.  
Government guidance requires local authorities to ensure an adequate supply 
and choice of new homes to meet local needs.  30% of the new homes will be 
affordable, ensuring a mix of types and tenures are available for the 
community.

3.13 The current use of the land is as a low intensity open space in an urban area 
with many competing demands.  The retention of a high proportion of the open 
space will enable informal recreational needs to continue to be met, with 
enhancement of the space enabling more intensive use. Releasing the 
remainder of the site to other uses allows for provision of facilities for which 
there is a strong need and demand.  The site is centrally located in the urban 
part of Dartford and is well placed to be accessible to local people who will be 
using these facilities.  The provision of these uses is considered to outweigh the 
loss of part of the open space, particularly since qualitative improvements will 
be made to compensate for this loss.3.8 Open space as defined in section 

2 R.(on the application of Maries) v Merton LBC [2014] EWHC 2689 (Admin), referring to the Court of Appeal decision in Dowty 
Ltd v Wolverhampton Corporation No.2 [1976] 1 Ch 13.
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336(1) of the Town and Country Planning Act 1990 includes any land used for 
the purposes of public recreation. 

The majority of Stone Lodge constitutes ‘open space land’.  There is a 
requirement under section 122(2A) of the Local Government Act 1972 to 
advertise the intention to appropriate ‘open space land’ to another purpose 
and to consider objections before deciding whether to do so.  The 
advertisement must appear in two consecutive weeks in a newspaper 
circulating in the area in which the site is situated. There is no prescribed form 
for the advertisement.  

Following the advertising process, if landowners with benefits of the rights 
affecting the land object to their rights being overridden, these objections will be 
considered by Cabinet and a final decision will be taken then.  If there are no 
objections by the deadline set for receipt of representations, then Cabinet is 
recommended to delegate to the Managing Director, in consultation with the 
Head of Legal Services, the formalisation of the appropriation process.

3.14 The use of appropriation power needs to be justified by a clear ‘public interest’ 
case that overrides the individual rights of potential affected third party owners 
and occupiers of nearby properties.

(a) Description of the proposed development and how it fits with the planning 
policy framework for the area

 
Use of the land for the purposes identified in paragraphs 3.8 to 3.13 above, is 
consistent with the Core Strategy 2011 (Local Plan) vision and policies. 

The Core Strategy envisages new communities, including at Stone, being 
strongly integrated with existing communities. This is to be achieved by the 
provision of new facilities including walking and cycling links, new schools and 
sports and leisure facilities. Excellent sports and leisure facilities and an 
extensive network of multifunctional green spaces will enable residents to enjoy 
their leisure time and lead healthy lifestyles.

Policy CS 22 which specifically relates to Stone Lodge identifies it as a site for 
sport and recreational uses.  It also allows for non-sporting development on part 
of the site to assist with economic viability of the sports proposals.   The housing 
and the school assist in this way.  The policy states that any development should 
include proposals for access to the facilities by community–based organisations 
and a management plan for the rugby club is required to enable this.

Core Strategy Policy CS10 provides for significant new housing to be delivered 
including at Stone, with up to 17,300 new home in the Borough.  Stone Lodge 
was identified through the Core Strategy as a housing site to help meet the 
requirement. Policy CS11 requires that the infrastructure to support 
development, including schools, is provided alongside the delivery of housing 
and provision of the school will achieve this.
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(b) Description of how the development would contribute to the promotion of 
the economic, social and/or environmental well-being of the area

The development will contribute to the well-being of residents in the area by 
addressing affordable and other housing needs and by providing school, sporting 
and informal recreational facilities to support local residents in their daily lives.  It 
will promote their social well-being enabling them to live healthy lifestyles with 
educational needs being met. This will bring wider economic benefits to the area. 
The enhanced habitats on the site will promote the environmental well-being of 
the area.  The improved walking and cycling links and travel plan encouraging 
sustainable forms of travel to the school will benefit the environment by reducing 
air pollution from vehicles

(c) Impact on open space provision 

Although proposals such as the provision of sports rugby pitches and open 
recreational space attached to the school will continue to contribute to the open 
character of the site, the proposal does alter the ratio between land with a 
designated use and land that is informal.

The rugby club site comprising 4.2ha, for example, brings a designated use to 
formerly informal land but the site continues to be predominantly open in 
character – with sports pitches and parking at surface level.  The provision of a 
clubhouse and associated facilities bring significant benefits to the community 
and a broadening of quality and choices for leisure use.

Whilst the proposals will alter the balance between designated and informal land, 
a very significant amount of land, comprising 19ha, will remain informal.  The 
proposal is to enhance this land sensitively to encourage recreational activity 
such as dog-walking, rambling and family-centred appreciation of the natural 
environment and habitat.

(d) Impact on public right of way

The diverted public right of way will be supplemented by new well-connected 
routes for pedestrians and cyclists, including facilitating a future link to Stone 
Crossing Station, enhancing existing networks.

(e) Consideration of whether any interference with any third party rights would 
be justified and proportion in the light of public benefits, which would arise 
from the development proposals

Given the significant benefits referred to above, it is considered that there is a 
clear and compelling case in the public interest to pursue development protected 
from possible restraint by injunction (the only remedy being a claim for the loss of 
the covenant).  Appropriating the land for planning purposes will achieve that, 
while still enabling any interference with third party rights to be addressed. 
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3.15 Any decision by the Council to appropriate land in the circumstances outlined in 
this report, should take account of the requirements of the Human Rights Act 
1998.  

Effects on neighbouring owners (even if they are considered minimal) and 
the public benefits of the development proposed

Rugby Club: The proposed clubhouse building, the floodlight structures and the 
catch net will be visible from the residential properties opposite.  However, 
changes to the view from these properties is likely to be of a low magnitude.  

The closest residential properties to the clubhouse are 120m away.  The 
proposed development has the potential to have noise impacts on these 
neighbouring properties.  However, mitigation measures have been agreed as 
part of the planning consent to minimise the impact on residents.  Whilst there 
may be some residual noise impact on residential properties, this will not be at 
unsociable hours. 

The proposed floodlights have been designed so that light spillage outside the 
application site is minimised.  There is potential for some potential glare from the 
floodlights but this is to be mitigated by provision of shuttering.

School, Housing and Open Space: As referred to in para. 3.5 above, an outline 
application [18/01074/OUT] for the remainder of the site has been approved with 
a linked Section 106 Agreement.  

Conditions have been imposed to control the impacts during construction, secure 
details of: the layout and design of the school; soft landscaping; parking; lighting; 
opening and closing times of the school and to encourage sustainable forms of 
transport. These conditions will ensure that there is a limited impact on 
residential properties within the vicinity.

There would be little impact from the open space as a very low level of activity is 
anticipated from its use which would be mainly for walkers and wildlife. 

The proposed residential use would be divided into two separate parcels of land.  
The larger residential parcel is located in the centre of the application site and 
close to the Bowls and Judo Club.   The impact on these uses would be limited 
as there would only be pedestrian traffic between the residential and club sites.  
The smaller residential parcel is located off London Road and lies opposite some 
residential properties.  Given the nature and width of London Road, traffic and 
any other impacts such as noise and visual, would be very limited.  

As against these limited impacts on neighbours which will be largely mitigated 
through planning conditions, there are significant public benefits arising from the 
proposals.  There will be wide community health and well-being benefits arising 
from the sports and recreational aspects of the scheme.  The secondary school 
will provide an essential educational facility to address the needs of the growing 
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Dartford population.  The housing provision will meet much-needed affordable 
housing provision as well as wider market provision.  

Regard has been had to the extent to which the development proposals may 
impact upon the human rights of owners and residents that may be affected 
and to balance those against the overall benefits to the community and the 
regeneration of the area that the development will bring. Cabinet will need to be 
satisfied that interference with rights under Article 1 and Article 8 of the First 
Protocol to the European Convention on Human Rights is justified in all the 
circumstances and that a fair balance would be struck in the present case 
between the protection of rights of individuals and the public interest. Officers 
consider that the balance in this case weighs substantially in favour of the public 
interest.

3.16 In summary - The appropriation procedure is subject to compliance with the 
detailed requirements of the legislation and the Council being satisfied that any 
interference with third party rights would be proportionate and justified by the 
public interest in enabling the development to proceed. Provided that the land at 
Stone Lodge is validly appropriated for planning purposes, section 203 of the 
Housing and Planning Act of 2016 may be engaged. 

4. Relationship to the Corporate Plan

To ensure that regeneration in Dartford is sustainable and of benefit to all of the 
Council’s communities.

5. Financial, legal, staffing and other administrative implications and risk 
assessments

Financial Implications Whilst no costs are likely, some minor 
costs could arise from the appropriation 
if a remedy is sought for the loss of the 
covenant but these are currently 
unquantifiable

Legal Implications As discussed in the body of the report
Public Sector Equality Duty Not relevant at this stage
Crime & Disorder Duty Not relevant at this stage
Staffing Implications None
A administrative Implications None
Risk Assessment As discussed in the body of the report

6. Appendix

Appendix A – Plan of the land at Stone Lodge
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